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ABSTRACT . ■. ' 

' ' " Focusing on €h(e protection of Native American places 

.of worship and religious property , this monograph cites several 
pe-rtinent guarantees of religious freedom found in cons.tiHtutional or 
treaty lawsr and in court, decisions; and gives samples of ^hsir-' abuse 
throughout history. These guarantees of Native rights are found in 
the First and Fifth Amendments to the a* 9*^ Constitution; sections of 
the, Treaty of Guadalupe, the Mexican Constitution, California's 1850 
Constitution, and the Calif ornia 'Ac t fDxythe Government and ^ . 

Protection of Indians; and various CalLfornia Indians claTims pases. 
Appended are two versions of the California bill AB U239 (the one 
pas-sed by the State Assembly ^only and the fipal vension. passed ^by the 
entire legislature) . This bill reisultei from^ a conference helA at D-Q 
tiniversity dn late 1975 to develop legislation tO/^rotect Native 
American cemeteries and sacred places. Also appended .is an opinion by 
the California- Stat'e Attofhey-Seneral' s Office summarizing the legal 
protections available for Native cemeteries uadjer chapter 8^, 
Statutes of 1971. This dpinioh covers: whether chapt9;r ,827 gives the 
task force created pursuant to its provisions the power to- prevent 
the disturbance o'f native California Indian^, bur ial sites; wh^ether *he., 
chapter authorize^S the State to pre vent sucK disturbances; and , , 

whether there ;is any provision' of "Taw other than chapter 827 whifeh. ^ 
'could be use^ to prevent the disturbance of such burial sites. ;. 
(NQ) 
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Most European-Aineri cans, take for^gr^^ the guarantees of religious freedom found; _ * 

in the United States Constitution and most of thfi state consy tutibns. They assuiqe 
that they and their co-relJ,gionists*will be able to worship in peace, without harassijient 
by either goyernment officials or private persons. ^ 

Tragically. Native Americans have not been' protected in the same way as have Whites . 
Over and over again^ th^ U.S. federal government has violated the separation of church 
and state" doctrine by seeking to forcibly suppress American religious practices. Time 
and time again, government agencies have sought to forcibly convert Native People to 
religious sects popular among Europeans. All of this was, and is, i 1 legal however, 
it is not n\y purpose heige to review alV»such infractions of the Constitution but rather 
to concentrate on how Native American religious rights are being violated today. , 

X\ 

. -^Virtu^lly all religious sects cjr groups possess "places" of'special sign1)f icance 
in their religion. These "places" may consist v^olly in "churches," i.e. , buildings , 
or structures used, for worship and worship-related activities, or they may include 
dedicated (sanctified) cemeteries, shrines, gardens, or other "outdoor" areas where 
worship, prayer, or other devotional afctiyities occur. 

. These sacred places, dedicated in some way to worship or (as in the case of 
religiously-dedicated cemeteries) to things associated with the "after-life," are central 
to the maintenance of any religion. ' J ' 

Ttte power to seize, confiscate, take, destroy,, or otherwise deny the use of a sacred 
place is the power to destroy a religion . This is\ especial ly trud^when the place is _ 
unique. For example, one could not seize St. Peter's Cathedral In Rome or the Shrine ' 
of the Virgin of Guadalupe in Mexico, or the Momion Tabernacle ih Salt Lake City and- 
offer a replacement site. "Wiese places are uni^iue because of sectarian beliefs about 
them. - , 

How€jf/er this point is hot really crucial because any qovernfiient^ having the power' 
to take oW^estroy any sacred blace, by seizure or "imminent domain^ h as the power ^ 
to take or destroy all such places . That is, it does not matter if a replacement site 
is offered, since the replacement site can al so be ^seized at will.; Thus th^re can be 
no security for the practice of religion unless places of .worship are seqfure from^ seizure 
or taking altogether . . t ^ 

The First Amendment to the U.S. Constitution specifically states that "no law re- 
specting "the establishment of religion" shall ever beMegal. In practijral terms this 
means that no law can have the .effect of depriving any religion of the right to exist, 
to worship, and to .have places of worship. A law (such as an imminent domain law) 
which authorized t»|e confiscation or taking of places of worship would b? a law directly 
affecting religipus practice and would, therefore, be unconjstitutional 

It is also a now-established principle that "the barrier between church and state" ' 
erected by thi First Amencjnent is designed to protect all religions and all sects and 
not merely Christian beliefs. Jewish, Buddhist, Islamic, Hindu, arid Native American 
traditions' are all equally protected. Furthermore, protection of religious freedom 
ohas to te understood to be freedom for the followers of a given tradition to practice 
their religion as they understand J t , since any other attitude would make a mockery 
of the Constitution.* - - , . 

This is very important to keep in mind as we consijder Native American religious, 
tradition and practice, because the latter differs some|«/hat fron Christian practice 
in the United States (although it resembles other religpous traditions in certain^ 

features)* ' « , j 

. - » 'i, ^ . 

Before proceeding to an examination of Native American, religious practice^ however, 
we need to examine seyeral other. guarantees of Native rights. 

j ■ ' . • ■ . 

* The courts have recogpized certain exceptions to the above; but they are not applicable 
to this discussion. i > 

■ ■ - • ■ ■ ■ ■ V 



Th^ Fifth Amendment to the Un1 ted, States Constitution states that "no person shall 
bi deprfjved of -life, liberty, or property without due process of law, nor shall private 
property be tertcerU for publlc use w1 thout just compensation.-' Qui te clearl^y Native 
Americans are covered by this guarantee since reference Is made to "all persons." [See 
dack D. Forbes, "Indlarn Property Rights and the Public Domain bf Nevada," Nevada State 
Bar Journal , July 1965.] In the case of the seizure, by af'bltVary confiscation, of 
Naitlve proper'ty It is clear that the req\j1 rements' of Doth due process 'and just compen - 
sation mijst be met.. In the case of places of worship and religious property (which 
Is the sole subject of this article) due process would require: (1) that the act of 
seizure specifically take note that places of worship were being seized; (2) that appro- 
priate court proceedings, or other i^ipartlal judicial procedures, review the process; 
and (3) tnat the First Amendment guarantee of^;separat1on 'of church and state be 
specifically considered . 

In 'shorV ther^ can be no due process for a rel1g.ion if the religion 's existence 
and mai^ntenajice of places of worship not acknowledged. For example. In an urban 
renewajl project, where an entire neighborhood Is being acquired by condemnatton or 
Imminent domain, the agency In charge cannot simply seize or acquire the entire neigh- 
borhood if tljer^ are places of worship there withqut involving a separate kind of due 
process for the religious property. The! existence of churches cannot 'be ignored on 
the pretence, say, that they are only part *df an undifferentiated mass of buildings. 

/Shockingly, however,' Native property has oftenjjieen seized w1 thout any reference 
whatsoever to the existence of religious property located there on. This clearly is 
a/denial of due process.. ' . 

■//■., ' ' . ' * • 

„ / "Just coflipensatlon" cannot b6 provided for places of worship unless the -place of 
wot^ship is replaceable, that Is, can be rebuilt, moved, or replaced with money (cqmpen- ^ 
sa^lon). Quite clearly, however, a sacred shrine, or unique center of worship, can 
never be replaced. | * • 

/ Clearly then the "just compensation'! rjeqiiirement can never, even In principle.- 
bii met for sucti irreplaceable places of worship (such as the Shrine" of Our La<(y of Fatima 
in t'ortugal , the Jewish Temple in Jerusalem, the Muslim holy center In Mecca, the St. 
Peter's Cathedral ;in Rome, "the Mormon Tabernacle in Utah, and so on). 

/ • ' i • . 

We can see clearly then that. the F1f|th Amendment supplements and strengthens the 

Flrs^t Amendment in the protection of places of worship and especially in relation to 

uniquely sacred places. In no way c^n the seizure or taking of any jsuch place of worship 

be legal under the Constitution, nor can any title derived from such illegal seizure 

be valid. . 



To strengthen the case for the protection of Native property rights, however, we 
can cite several other pertinent guarantees. ^ Section y of the Treaty olp Guadalupe Hidalgo 
ibetweent the United States and Mexico states. that W/n)nner Mexican^ subjects residing 
In the United States' after 1848 shdll have the "free enjoyment of their liberty and 
property and be sefcured in the free exercise of their reli^gion without restriction." 
Article 8 also guaranteed citizenship in the United States to all former Mexican subjects 
(unless they returned to Mexico or formally elected to retain Mexican status). 

The Treaty of Guadalupe Hidalgo, as a contract entered'into by the United States 
Congress and the President, is specifically "a law" of the United States and "a law" 
taking precedence over any state actions . | \t also takes ^supremacy over any act of 
Congress^ unless the Congress specif ical ly [and unambiguously expresses .Its intent to 
set the treaty aside. The guarantee of t^e "free exercise^of. . .religion without 
restriction" has never been set aside by (Congress and is, therefore, still the law of 
the land. 

That the Treaty of Guadalupe Hidalgo and its provisions was applicable to people 
of Native American race is made specifically clear in court decisions by the Supreme 
Court of the Territory of New Mexico ( Territory vs. Delinquent Taxpayers , 1904 and United 
States vs. Lucero , 1869) as well as by the Supreme Court of the"* United States ( United 
Statgs vs. Ritchie ,- 1854 ^nd other decisions). In the latter case the U.S. Supreme ^ 
Court held that * • 1/ - ^ 

The Indian race Slaving participated argely in the struggle resul ting in the 
overthrow of the Spanish powfer [in Mexico] and in the erection of an independent 



I , . . 

government, 1t was natural that In laying the foundations of the new government, 
the previous political and social d1st,1nct1ons In favor of the European or Spanish 

~ -; blood should be abolished, and equality of rights and prlvlleges^^^^ - 

[ ^,^, vs. Ritchie , as quoted In Cohen, Handbook of FederaT Indian Law , y. 384.] 

The Mexican Constitution In 1848 (adopted 24 years before) clearly guaranteed Mexican^ 
citizenship to all Mexican subjects of whatever race. Therefore It Is clear that Native . 
Americans residing In* Texas, New Mexico, Arizona, Utah, Nevada, California, and part^ - 
of Colorado were, guaranteed "the free exercise 'of their religion without restriction" 
by the Treaty of Guadalupe Hidalgo. It does' not matter whether a particular group 6f 
Indians were under Mexican control or not, since the provisions of the treaty are pro- 
tective and inclusive. No mention is made of a requirement that a given resident had 
to be knowingly a Mexican Subject to be protected by its provisions. ^ 

" - ' • ' ^ \ ■ " 

Dr. Donald/c. Cutter^, B leading authori ty on Hispano-Mexic^n history and an expert 
witness in the Cal ifornia Indian claims case, said of the Treaty of Guadalupe Wdalgo 
and its ^pplic'e/bility to Native Americans: - - . ' 

• '/ ■ • ' . ^ ■ , ' . 

Gradually the preponderance of the juridicial evidence clearly favbred the 
Indian of/the Southwest as having even greater legal claim to traditional lands 
' than did /other Indians. These areas had belonged to. these Indians through the * 
right of /aborigina'l occupancy and possession but al so. these people had been respected 
in thei r/ rights by the prior sovereigns - an implied respect which was ei^ther acci- 
dentally/or purposefully written into the treaty which transfered the land of those 
Indiah9;|to a new sovereign. ... . " » 

Onie it was reasonably well established that the Indians of the Southwest 
were considered "ci tizens" under, the prior sovereigns, and thereby clothed with ■ 
protect/ion, it became of interest, to investigate' what promises 'and guarantees had 
' been oflfered to those who held citizenship under Mexico. 

Cutter found that all of the U.S. military commanders in the Southwest made promises 
almost identical in language with the guarantees eventually incorporated into the Treaty, 
of Guadalupt Hidalgo. [Donald C. Cutter, "Clio and the California Indians Claims," 
in Jour nal bf the West , V. XIV, no. 4, Oct. 1975, pp. 38, 40.] ' 

/ Quite clearly it is a "restriction" on the "'free exercise" of religion, as guaranteed, 
by the treaty, to seize places of worship and to make it difficult or impossible for ^ 
a religion to- exist. ' t ' • 

^ ' * . ■ " . . ■■ ' ^ 

:;tate constitutions also contain clauses protecting the free ex^rci se .of . rel i--' 

^ ..._ri850 Constitution of the State of California alSo-'states that. "all men" have;' 

certain "ihalienable rigfets" including the right of "acquiring, possessing and.protecting 
property." This clearly means that people of Native race possessed protected property- 
rights sinte "all men" are mentioned rather than "all White nren" or "all citizens." 

' 'The Legislature of the State of California also enacted an Act (April^2, 1850, ... 
an Act-for the Government and Protection of Indians) which stated in section 2: 

Perscns and proprietors of land on which Indians^are residing] shall permit such 
Indians peaceably to reside'". on such lands^, unmoliested ,in the pursuit of their usual 
avocdtions for the maintenance of . themselves and families: Provided , the White 
person or proprietor in possession of lands may apply to a, Justice of the Peace 
in tte Township where theflndians reside, to set off to su^ch Indians a xertaigig 
amourt of land, and, on such application, the Justice shaktj set off a suffici?rrt . 
amourjt of land for the necessary wants of such Indiiins, including the site of their, 
village or residence, if they so prefer it; and;.in na case shall , such selec^tion 

■ ' be n^de to the prejudice of such Indians, nor'shall they be forced \o aban<Jon their • 
homes or vil lages .where' they have resided for a rTumt?er of\years; and either party, 
feeling themsel ves aggrieved^ can appeal to the Coujat^ CouVt from the decision 

- ' of ' the Justice: and then divided,' a 'record shall^ madeyOf t-he lands so set off 
' in the count so dividing them, and the Indians sKSp_^e^ermi tted to r'emain thereon 
untilfotherWise provided for. [Chapter 133, Statutes of Cali-fornia , as quote.d 
in Heizer and Almquist, The Othe>p Californi^ns , p. 212. J 
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This section, which was apparently not rcpealeh until approximately 1934, clearly 
guarantee's the rights of Native Americans to e ve ry village occupied In 1850 In the State 

~ "5r Cat t f 6 rh 1 a .a s a ga 1 n s t a ny "sei z u re by stateT loca l , or private citizen acTlDn . It i\ 
might be argued that the state of faTl 1 f o r'n f^'h ad""' n o legaV anthorl ty to enact such legliVa 
tlon since the federal government has- supremacy in Indian affairs, ,Th1s argument Is fe. 

• Invalid, however, because: (1) exclusive federal, supremacy applied to the taking of • " 
Indian land, not to the protecting of it. A state has jurisdiction over Its own, citizens 
and It can restrain them from taking Indian land. (2) While a state cannot g1v€ land 
claimed by the federal government to Indians it can recognize an Indian right to a usu- 
fruct (use-right) on land not claimed by the federal government. (3) The Act of 1850 
'really Is nothing more than a duplication of prior Mexican law and practice. That is, 
Mfexican law recognized Native village rights even when the latter were located wIthl-R 
the boundary of a grant made to a Mexican subject. (Many land-grants in Cal IfornTa 
speclflcaTly contain a clause guarant(?eing Native American usufructary rights In the 
area of the'grant). These Native property rights, for such they are, were In turn 
confirmed and guaranteed by the Treaty of Guadalupe Hidalgo. 

Professor Cutter, as a result of h'ls research for the California Indians claims 
case, stated: 

It was clear that Indians stll 1 resided on some of the areas [rancho 'grants] 
^ which during the years of prior sovereignty [pre-1848] had been distributed as 
private land grants to Individual's. , Investigation showed that In a substantial 
number of cases. there was a "reserve clause" which indicated>that the person re- ' 
celving the usufruct to the .land obtained it under the burden that the Indians ' 
were not to be disturbed In their continued occupancy of th^land which they had 
utilized up to that time. 

The attorneys for the California Indians in the claims case decided nqt to press fqr^ 
money compensation for the later loss of the, above rights, however, their decision. was> 
\ apparently not primarily based upon legal considerations. Cutter states: 

After some research had been dpne on the question of these residual rights, 
a decision was made by the lawyers involved in the California Claiirts case to abandon 
^ any attempt to claim on behalf of the Indians any of these residual equities which 
the Indians might have had in any of the land grants which had been patented by. , 
the United States Government. 

This decision was arrived at after a "strong suggestion" by an officer pf 
a title insurjmce company whp feared the possible^consecfuences of opening the 
Hispanic land grants to legal inquiry. . . .[Cutter, *'Clio and the California Indian 
Cla>ms," p. 39.] , . . 

This, of course, ,is an interesting example, if true, of^ professional corfauct on • 
'the p^rt of claims attorneys, showing collusion between the attorneys and persons with 
a financial interest in conflict with Indian interests. On the other hand, their decision 
may be a blessing in disguise because it means that Native American property interests 
in the former Mexican land grants still persist and have in no way beeji quieted by any 
money compensation. 

*^ 

In any case, the California Act of T8b0, in essence, merely confirms and'codifies 
those Native American property rights already well established under-Mexicarr-law aWd 
gud'ranteed by a U.S. ^deral treaty. There is, therefore, no conflict between})the Act 
of 1850. and federal supremacy in Indian affairs. J- 

What this means for religious freedom (in California) is that every village occupied 
In 1850y with|its associated religious and sacred places (places of worship and cemeter- 
ies) and specifically its ceremonial buildings- (churches) and sweat-lodges were absolutelj^ 
protected from seizure even ifJocated wtthin the boundaries of parcels of land claimed 
by non-Indians . This act was perhaps never enforced, but nonetheless it remained the 
law of the state until about 1934. 

T^us any village (a6d church site) seized in California between April 22. 1850 
and approximately 1934 was taken illegally under state law. Furthermore, the Act of 
1850. In effect, places a restriction on the deeds of alHparcels on which villagesT 
were located . It should be also, borne in mind that the statute. of limi^tations is not 



applicable in this instance because of the special federa.l protection of Native Anericans. 
Jhe seizure of Native vijlages was an illegal^act agtiins|: property ri^ghts of people ^. 
held to be under the "wardship" Dr "trustecslilp" of tho"Un1 ted States and was, thorofofe, 
an act" against the Uni ted States. / ' •* ' ' ^ 

It 'has also been argued, in certain court cases of the period 18H6-1903, that* Native 
Americans lost whatever prbperfy rights they might have had in C'al ifornia^by virtue 
of their failure to present their claims in 18bl-18b3. "fhis argument cannot stand, how- 
ever, because ( 1 ) -the language of the federal acts relating to Mexican landrgrant claims 
clearly''' was not intended to-eqicompass Indian claims; (2) the various Indian groups were 
never fluly notified of the existence of the claims process, thus'violating .due process; 
and (31 native titles', , whether within a Mexican^ grant or outside of it., were not derived 
from a grant of the Mexican goverrnnent but' were merely recognized by the latter. 

"Indian title," derived from (jccuisancy from t*ime immemorial, has been held to be' 
valid in numjeroiis Supreme Court cases, and, in any case, it repres*ertts a superior title 
to that derived from a deed or a grant. Thus, for example, the title of ,the German 
people to Germany is not derived from any gragit, deed» o rather document of record. 
In turn, it is syperior to the laities of individual Genitan property-owners based up 
deeds. < * . ^ ( 

That the United States government ^tsejf did not believe that the private land 
claims act of 1851 related to Native property is shown clearly by the fact that in 1851 
and 1852* t^^e government dispatched official commissioners to negotiate/treaties of cession 
with many California tribes (and,, of course, other treaties were later) negotiated fn 
Arizona, New Mexico, Nevade, Utah agd Colorado). 'As Professor Cutter atatas: "The ' ' 
very fact Of having sent these government agents to tr^at with the IncJiAQs^as an obvious* 
admission 6n the part "of the United States that the California Indians held equity." 
[Cutter, "Cjkio and the Californi a, Indian Claims,", py"42. ] (Incidentally, the CaliforniST 
•treaties were never ratified by Congress and, thus/no land was losjt by the Natives through 
treaty cessions in that state.) \ . \ ' ' 

But, lOf course,, we are' not concernejkhere with general title to land but only with 
title to places of worship and sacred.Hfroperty . Clearly, it would have been xinconstitu- 
tio]^ tor the United States Cpngress to have, ever passed any l»aw which had in view 
taking of Native Ameri can 'churches, cemeteries, and places of worship. 

Now wh'St'^as the nature of Native worship in terms of sites utilized? Uniformly, 
across the entire United States, Native people possessed or used a number of places 
i n the outdooV-s foto re^ igious activity. Some such places were not unique and were inter- 
changeable ('sCich d(s/ a/torested area used in the East for vjsion-quest purposes). On 
the other hand, every nation used certafn places of an absolutely unique and 

sacred character. These places would be *lrke thp saciTed Blue Lake aV'ea ^f the Taos people 
(decently returned to thei r control ) , or thfe "Doctor Rock" region in the Klamath River 
anea sacred to the Hoopa, Karok, «and Yurok, or the Mount JDiablo area, sacred to many 
celntral California! tribes, or Newberry Peak, sacred to the Mohave and Quechan peoples. 
There are, of course, many other such uniquely sacred places^ usual TyJiej-ng craggy: rock 
buttes, lakes,* spr^ings, or peaks. ^ ' 

•••*«►> 

There's a great big lake. Devil 's Lake, that used to be Kiowa territory. 
Many men went to Devil 's Lake to get that gift [of a vision]. Lay down four days 
and nights. Sometimes that water boils and roars and speaks, .and thliJt|st comes. 
. . . [One Kiowa-Apache man had a vision there and then later returned to the lake 
to stay.] They followed his Itepee] pole tracks to where they led intohhe water. 
They say that Kiowa made .lots of visits over there and lying on thei r backs they 
could hear that tomtom beating under the water and the singing of mediorine songs. . 
Echoes are there yet^ today. [Guy Quetone, in Sylvester M. Morey, edU Can, the 
ffed Man Help -the White Man ? New York, Gilbert Church, ^970, pp. 30, 32.] 

The use of outdoor sacred places is. an essentia^!, fntegrc/l part of Native religio^n. 
Ohiyesa (Charles Eastman) describes the^hilosop^?y behind thife.. atti t_ude:^ ' ^ 

There were no temples or shrines among us [Sioux] save those of nature. . . 
He wduld deem 4t a sacrilege to' build a house fo'r Him who may be met face to face ' 
' in the mysterious, shadowy aisles of the primeval forest,- or on the surilit bosom 
of vi rgin pr^iri.es, upon dizzy spi res. and. pinnacles of naked rock, -and yonder in 



thf Jeweled vault of the nF|ht skyi He who enrobes Himself In fllniy veils of/cloud, 
there on the rini of the v1s1bk^je«)rlfl where our Great-Grandfiithor Sun. kindles his 
"l^vifnl hg ~ca*inp^^^ upon the rf gdrbus^^ Tor breathes 

forth Mis spirit upon aromatic southern airs, whojju war canoe Is launched up6n 
majeitic rivers and Inland .seas - Me needs no lesser cathedral I [Charles F;a^tinah, 
The Soul of th^ Indian , Kenwyn Press, 1^11,. pp. b-6.J ' 



In Ihe- beginning there* was water everywhere. Time passed, and from the depths 
of the water two bel ngs*emerged. They were Kwlkumat and Blind Old Man, who/was 
blinded upon emerglhg with his eyes open. . 

.Kw1kuma*t now created real people. He made a Quechan man, a Quechan woman, 
a Kamla man, a Kamla woman, and so on with all the Yuman groups. . . Kjjmastamxo, 
• the spiritual Jeader of the Yuman peoples,- was then created i)y Kwlkumat, and tHe 
latter departed from the world scene. Kumastamxo and the various peoples made 
their home on Avlkwame [Newberry Mountain], a mountaf/i located thirty miles north 
of Needles, California* . . . I A ceremonial house wds^-bullt on the summit of this 
mountain, and It Isi toward tWIs home of Kumastamxo tha^trthe Qudchani direct their 
dreams. [Jack D. Forbes, Wa/rlors of the Colorado . University of Oklahoma Press, 
1965. pp. 5-6.] \ '^^ 

Many mountains are sacred both because they figure In the creation of human beings and 
alsobecau'se they arfe places /for vision-seeking. Anot|ier such peak Is Pupunl't or Cerro i 
df>\€s ^olbones (now calle^llt. Diablo). ^ 



There was once a time when there were no hunan Inhabitants In Cal Ifornla^ 
There wpf e two spirits, one evil and jyie other good. They made war on each other, 
and thd good spirit overcame the evil one. At that j^erlod the entire face of the 
country was. covered with water, except two Islands, one being Mount Diablp.and 
the other Eagle Point on the north. There was a coyote on the peak, the only living* 
thing there. One day the coyote saw a feathef- floating on the water. As It reached 
the island it turned Irtto an eagle, which flew upon the mountain. 'The coyote was 
pleased with his new companion; dwelling In harmony .together, th^y made occasional 
excursions to the other Isjand, the coyote swimming and the eagle flying,. 

• After some time they Goi^seled together and concluded to make Indians, and 

as the Indians increased the water decreased, until where the water had been there 
was now dry land. . . . A great earthquake. . .sever^the chain [of coast.mouhtalris] 
and formed the Golden Gate. ... ' ' ' 

The Spaniards named the mountain "Diablo" (Devil) because in 1806 they were defeated / 
by Indians when: • ' • * " ^ 

an unknown personage, d^^orated with the most extraordinary plumage, and making 
diverse movements, sotfdeirTy appeared near the combatants.* The Indians Were - 
victorious and the unknown one (Puy) departed towards the mbuntaln. The de- 
feated soldiers, on learning, that the sprrit went through the ^saraelceremony 
da'il'y andat' al 1^ houns, named the mountain Diablo^ in al Icfsion ^<oi ts mysterious 
inhabitant. * i . ^ * ■ ^ . ^ 

^ I ' 

Another story states that: 

Once, in an expedition against'horse-thief tribes^ . . . [the Spaniards] came up 
wItYi a party of freebooters laden with spoils pf a hunt, and immediately gave chase, 
driving them up the steep defiles which form the/ ascent of the mountain on one 
side. . .they were;pressing hard after them, when from\a cavernous open1ng_1ji their 
patiT there issued forth such fierce flames, accornpanied by so teijrible a roartng, 
that, thinking themselve^ wi thia a riata's throw of [hell they]. . .went down the 
mountain faster than they^went up. . • . [ History of Contra Costa County , Historic 
•Record Co.. 1926, 86-87]. - ^ - 

'Pupunia oir Bolbon Peak continues to be a satcf^ed^ niountain for those central California 
California Native People who managed to survive the extermination campaigns of 1849-1880. 

- ■ / - 8' • •■ , . ■ ' 



; '.♦'Another general type of sacred place Is that associated with cemeteries and ^inclont 
v.lll«je_rl.tes. (called 'W^ fialf of frio country>. Native People did 

not forget their dead, In many parts of tlie coufitry/and cemeteries were hlqhly sacred^ 
places. ' -Contrary to what some White people might believe Native People become highly 
incens6d'when their .cemeteries are dug up and when the bones of the dead are put on . 
d^play or stcTred In crates In ^omc museum basement: 

// 

. Thomas Jefferson was most Interested in an Indian burial mound located near his f 
home In Virginia. This particular mound housed about one thpusand bodies and was located 
-jie^r an Indian town probably abandoned by 1676 or earlier. Nonetheless, in approximately 
17bi the mound-^wis^still remembered by, and still being visited by Indian people. 

> If 

...for a party passing, about thirty years ago, thrrough the part of the Country 
where this barrow [mounf^] is, went through the woods directly to it, withoi/t any 
Instructions or Inquiry," and having staid abogt It for some time, with expressions 
which were construed to be those of sorrow, they returned to the high road, wh-ich 
they had left about half a dozen miles to pay this vl^^it, and pursued their journey. 
I^drlenne Koch and William Peden, editors. The Life anfl Selected Writings of Thomas 
Jeffersoq , New York, Modern Library,- 1944, pp. 224-<J2b.J \ ^' 

In addition to .the?* above kind of places those Native groups living In California, 
other parts of the Far We^t, the Southwest, and the eastern half of the country had 
regular places of wors4iipiand religious ceremony connected wi th each village. These 
features could be called churches" or "temples" dependi ng uRon the area. In th? Virginia 
region; for example, the Powhaten people had several major sacred 'centers, the largest 
being at Uttamussak in present-day King William County. Tftis center featured a lelrge 
"temple" or ceremonial hou$e and several other related structures. ^Each village also 
h^<t a ceremonial center, one or mpre sweat-lodges (where reV^gious worship also ocurs), 
ossuaries and cemeteries for the 4ead, and a ceremoniaj dance, area. 

In California most villages possesfeed a *'round-house" or $;1milar cerembnial struc- 
ture, an outdoor dance area usually adjacent to the "roundhouseV' one or more cemetaries 
or places where asrfes were buried, and one or jiofe.cereraoni^al sweat-lodges. \ 

. - A - . ' , • 

All of these features are essential parts of Native American worsnip and constitute 
the equivalent of churcf^es, .religious shrines, and sanctified cemeteries for non-Indians. 

What happened to these churches and cemeteries associated with^illages?- 'One thing 
is certain, they were seldom (if ever) abandoned volufttarily^ From'ime east coast to 
the west roast mostt such villages were simply seized by White people, burned to the 
ground or otherwise destroyed, ^w1 thout regard to any law whatsoever. In Virginia, for 
example. Whites seized most vil'lages wtthout evec^ „the pretence of due process. In 
1675-1676 every American village in Virginia was burned and looted by White terrorists 
led by Nathaniel Bacon. Some villages j<ere subsequently rebuilt bat most were seized 
after 1700. or were relocated repeatedly. (Many eastern Iijdtans actually dug up *Wieir 
ancestor's bones, wfien time allowed, and^carried them with them to their new villaMj 
locations) . * . - ^ 

. ' • * ' " 

.In CaJifornia, at the other side of the country. Native People were repeatedly 
forced away from their villages, primarily between 1850 and the lg|70's when , the Indian 
population was being reduced by over. 80% due to murder, ejf^S)Vavenj^nt, and malnutrition. 
Along the coast south of Sonoma many villages had been forcibly €?xtinguished by the 
Spaniards before 1835 but many were resettled between 1^5 and^l845 as Indians lef^ 
the missions to return to their ol«d homes. ■ ' ' ' 



The^ process of taking native villages did not cease, however, until the last free 
Indian settlements were destroyed or untilpWhite people had satisfied their greed- for 
land. The Fjj^riod of the 1880 's to early fQOO's saw many remaining villages seized. 



An authority of the period. Professor Donald Cutter, tells us that the Indian: 
had no recourse in Ijaw since no White man could be convicted on the evidence pre- * 
sented by an Indian^ Indians. Politically^he had'no vote, nor any tiope that 
he might ever bi^^^initted to vote. . .and physically, he was denied even the most 
minimum prptectiOrr^f thfe law to the' extent that is was not even consi^lered a crime 
in California for a White man to kill a^ Indian. . . .Those Indians, who chose to 
challenge the^ew order of things were shot at,- driven off, jailed, beaten, fenced 



J' ) ' ' v - • 



out or simply dt^ogardett. Professor [\herbourne FJ Cojok presented evidence of 
lick of conviction for the inuriloV of any Indian In spite of thousands of them having 



-t>e€fulc1M«<i-for-tr^p45s1n<}i poaching , thn?<ilen1ng to rebel * or merely as taro^t 



practice, • : • [Cutter, "CHo and the California Indian Claims," pp. 



In this entire process o f selz^ni njit1_ye villages no evidence ex1sts^tq_show that 
WhU» c1 11 zens on qovcrnme nlaTTgonTles'TveFgjTtTnguT^^ s 
property / Native churches were des'^trbye'd "without hesitation and VeineVerTes'Wre*"looted, 
left unc^red for, or ripped up for faming purposes. 

Some Indians managed to obtain homes on reservations, although In-Callfornla., 
Virginia *nd many other areas/they were a minority. In any case there Is no evidence 
to show that the federal government e ver made the least effort to replace forcib ly a ban- 
doned church structulres or other rcTl^gj^us proper ty^ Indeed^ the nature oTThe ''force (P~ 
marches used to get Indians to a reservation Indicates that little care was exercised 
even for the lives of the people, let alone any care for their sacred things, 

y < 

In fact, many reservations became places where the federal government used Its 
authority to suppress and destroy Native American religious practice, fn many areas 
reservations were turned over to Christian s^ats for direct administration, while all 
resCT^vatlons; . saw forcible^ oethods of conv^rsloa to Christianity used. In "any case. 
It Is absolutely certain that the federal government never replaced a single Native 
church, temple, or ceremonial center In spite of the fact that condemnation or Imminent 
domain procedure requires *the replacement of such Vel Iglous structures, U 

\ ^ 

It Is equally cl%ar thay Native People very seVdom, If ever, abandoned a church 
or religious center voluntartly. Typically, though, \t was very dangerous for Indians 
to be seen moving about the tountry-slde until af ter lipO,^ Also the Whites, who had a 
seized particular parcels of! land generally did not all^-Indlans to "tresp^vs" on "their 
farm or ranch. Needless, to state, for an Indian to appeai to a White law enfoixement 
officer for protection of worship rights would have been Inconceivable, especially 
since an Indian's life Itself was worth very little, Th^s \ituat1on Is still very true 
today. Law enforcement agencies , generally, will not proteci Natl ve People nor will 
they uphold constitutional or treaty law relating to native r^t^hts , • 

Recently a group of Ohlone Indian people sought to protect ^a cemetery located near 
Watsonvllle, California, This cemetery was not "ancient" as burf^ls had been made there 
within memory. Nonetheless, the grandmothers, children, and others who turned Out to 
try to bring public attention to the matter were met by heavily-anrted SWAT squads and 
U,S, ^Arn\y ^troops form nearby Fort Ord- (supposedly on "manuevers") , ^e law enforcement 
officers cared nothing about "the law" but only that a White man (wealthy and locally 
powerful) was being "harassed" by brown-skinned people. It seems to b\^an accepted 
principle .among law enforcement officials that local ordinances always t^ke precedence 
over the Constitution a^d other laws whenever it Is Indians who would benifeJFit from the 
latter * Needless to state, no Maw enforcement .of ficial rushed in to demand^that the- 
"Supreme Law of the Land" be obeyed, or even that California's cemetery protXction laws 
l^e observed, o \ 

For many years, however, some of the sacred places in^he more isolated arelas could 
still be used by Native People, riany were in rough country or in areas with sligtit 
White population. Increasingly, though, even these sacred places are being threat?(^ned 
or have already been desecrated. The development of the automobile artd the accompa^j^ing 
*growt(j of paved highways, the micro-wave television relay stations, ;the broadcasting\^ 
towers, mining and timber-cutting operations, and such federal agenjEies-as the*Bureau\ 
of -Reclamation, the Arn\y Corps of Engineers; the National Park Service, and the U,S, \ 
Forest Service are among the threats to sacred places today, j \ 

Mt, Diabl,o (Mt, Pupu'nia, Bolbon Peak or Cerro de los Bolbones) i'tT Cal ifornia illus-\ 
. trates this process, Bclbon-Peak is a sacred mountain for many central talifornia tribesX 
It is visible from the Sierras to San Francisco and from its top one can see as far 
north as "Los Tres Picos" (the Buttes, another sacred area) and Mt, Shast a (also sacred). 
The spiritual power of the mountain is so great that even a Spanish priest is said to 
have experienced a prophetic ^l^lon there, and the Bolbon people were reportedly able to 
defeatsa Spanish arn\y with the help of a spirits-power on the slopes of the moun.tain 
*1n*1806i 

^10 




The top of Uolbon Peak is toiMy part of the lit. Diithlo st<itf' Prtrk . On the prdk 
Arft-Atvtrd^L hua^ re Id^^ towers* d pdvtul purklna lot^ djid d^nack. bdr* iL^4vt;d tu^a 4Uawv- 
vlsl tors* d1 roct access to the summit without gettifH) Dut of tneir cars. ' there are no 
markers, siyns or exhibits telling about the Native f»eople of the. are.i (lof *ire there 
any r©f4*rence5 to It belrui a sacreii place. 

Bolbon Peak has been desecrated, but why didn't the Indian people protest^ Until 
very recently there was no reason for Native People to protest anythintj! 4ven if they 
had had the money and means to protest their vol ces v^oul d have qone unheaoi*, dnd, usu*i)ly, 
they still are unheard. Why didn't the California St^te Park Systttn do an^||isear(,h? 
Why didn't they hire any Indians? Why doesn't the. National Park Service ever yre any 
Indians? If you look Into the answers to the^e questions you will twqin to unnerstand 
why native saored places are desecrated at wpl I In most states, 

In any easel It is now tine that something is done to protect flativt^ Americans 
In their freedom of religion and culture. The consti tutional law is al ready "on the 
books," but we can 't find any pol ice ajjencles wJ^TInji^ t^ The' day when 

the Te de raVliu reau oTTnvcs tlga 1 1 on , or the /fttorney-Ceneral of^^outh fiakota, or the 
Attorney-General of Virginia, sees fit to protect the constitutional and treaty rights 
of Native Americans will be the day who^i wo know that four .centuries of racisn and 
Injustice are coming to an end! 

It would seem that no new laws are needed whatsoever for the protection of Native 
religious practice, but such is not the case. Why? Because law enforcement agencies 
usually will not enforce a court decision or a constitutional principle if it favors 
Native Americans and goes against the interests of some powerful white group or agency. 
Therefore It will be necessary to seek both federal and state legislation which not 
only protects arfd restores Native Churches and places of worship but which also requires 
law enforcement agencies to enforce these laws. In the meantime, however. Native American 
legal service programs and attorneys should begin developing litigation desi(|ned to 
protect sacred places. Native organizations and other^roups should also begin asking 
their State Attorney-General to take active steps to, protect sites. 

Native People have many needs, but without our spiritual heritage everything is 
lost. Nothing else really matters if that which is sacred in our lives is destroyed. 
We cannot continue to allow cemeteries and. places of worship to be treated in a shVteful 
manner. 

r 
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ApperuHx I 



V 



A conference W(i$ ht^ld rtt 11-g UnlverAlly, twat Drtvl^k, Cd 1 i fornt .1 . In Uttt to 
devcJop legislation to protect Nrttivt? An«»rlcrtn crmeterie^ <snd ^^crvii places. Out of 
this meeting came a bill', which wa^^ introduced into the California legislature 

by Assemblyman John Knox. The bill, as can be seen from the attached, had far-reaching 
consequences, and it was expected by many that it would never by approved. It was opposed 
by persorti frwi many state agencies (especially in the Dopartjnent of Parks and Recreation) 
Und by several lobbyists. Nonetheless it moved forward, ably guided by a group of Indian 
volunteers and by Assemblyman Knox. Finally AH4i»J9 passed itsJast conmiittee hurdle and 
faced only a final v^e on the Senate floor. At this point, the office of (lovenor Fdmund 
Brown Jr. proposed a series of amendments which substantially altered the bill but, none- 
theless, offered what appeared to be a workable piece of legislation. The Indian people 
involved accepted the amendments upon assurance that Governor Hrown would sign the bill ' 
Into law. AB42J9 then passed In the Senate by a vote of and, after concurrence 

by the State Assembly, went to the governor's desk. On Sept. 29, Ciovernor Kdnund Brown 
Jr. signed the bill into law. 

/ 

Two versions of AB 42J9 are herein presented. Including that passed 4)y the Assembly 
only And the final version passed by the entire legislature. These version* are presented 
to give readers blueprints which can be used to develop legislation in other states. If 
i^they so desire. ^ 
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Early Version of AB4239 ' 



The people of the State of, California do enact as follows: 

SECTIOU 'l. Chapter 1:75 (conmenci ng. wi tfr Section 5097.9)rOf Division 5 of the 
Public Resources Code is repealed. ' 

SECTION 2;. Chapter 1.75 (cornmencing with Section 5097.9) is added to Division 5 
of the Public Resounces Code> to read: ' 

0. - '■ • 

CHAPTER 1.75. NATIVE AMERICAN HISTORICAL, ' ' ' [ 
' ^'CULTURAL, AND .SACRED SITES - 



/• 



( 



5097.9. No public ag'fency, and no private party using or occupying public property, 
or operating'on public property, under a public license, permitj grant, lease, or contract 
made on or after January 1, 1977, shall in 'arty manner whatsoever i nterfere with the free 
expression or exercis^ of* Na;feive American religion; nor shal>l;»any such agency or party 
alter, modify, disturb, remove, destory, or otherwise damage any Native American sancti- 
•fied cemetejy, place of worship/ rel igious or ceremonial site, or' s-acred shrine that is 
-ideated on public property, except with the conserft of tlje Native American Heritage Corj- 
nhis'Sion, No such agency or party shall in any manner'deny to. any Native American free, 
access. to any such cemetery^ place, site, or shrine, except wfth consent of the commission. 

; the state shall not make sales and transfers of public property whenever such a 
; -sale or transfer, that Involves or affects any such cemetery, place, site, 'or s+irine, 
- has not received the consent of. the commission. < . ^ ^ 

The provisions of this chaptejc; shall 1 not be construed to limit the requirements of 
IJjj^^iE^nvironmental Quality Act of 1970, Division 13 * (commenci ng with Section 21000) . 



:i^l|SS^^S^,97.91. There IS in state government a Native Anericap Heri tageXommi ssion, con- • 
^l^'iltj jcjg' ^ 0 appointed by the Governor.? 

■■>.•:;;■. ' ■ . ' y 

5Q97.92. The members so appointed shall be appointed f^orn nominees submitted by 
■^Native American organizations, tribes, or groups within the ^tate. At least six of 
the members so appointed shall be elders, traditional people, or spiritual leaders of • 
California Native American tribes. The' members sha.ll serve staggered three-year tenns, 
^ selected by lot so that the terms of three members expire every two yiears. 

5097.93^. The members of the commission shall serve without compensation but shall 
be reimbursed their Actual and necessary , expenses. 

; 5097.94 The commission shall have the fol lowi ng 'powers and-, duties: 

(a) To identify and catalog places of special rel,igibU"s or social significance to 
^Native Americans. . . 

- . (b) To recommend to the Legislature, with priorities, places that are located on 
.'private lands, are inaccessible to.Nativ.e Americans, and have cultural significance 
to Native Americans for acquisition by the state or dther publ 1c agencies for the pur- 
pose of facil i tating or assuring access thereto by Native Americans. - 

' . . ■ • - .■ ■ 

(c) To appoint an executive secretary and necessary clerical staff. 

,J^- • ^ ■ ' ■ - • / ■ ■ ' ■ 

(djf To accept'^rants. or donations, real 'or- in kind, to carry out tne purposes of 

this chapter. ^ . 



(e) To serve, in cooperation with the Department of Parks: and Recreation^f as the 
policy and planning bocty, in the California State Indian- Museum and for other collec- 
tions, af Nativje American artifacts owned or controlled by the Department. 

» * ' *" " 

, 'v l^) exercise powers of consent to uses, sales, and transfers of property, as 
provided in Section 5097.9. 

5097.95. Each state and*local agency shal l>:cooperate with the commission in carrying 
but its duties undec this chapter. Such cooperation shall include, but is not limited 
to, transmitting copies,, of all environmental impact reports relating to property identi- 
fied by the coitpission as of special religious or social significance to\Native Americans 
or which Is reasotiably foreseeable ^^^s ,such property., v . * 



^ ; Final Version of '^^MZ39 . - • • 

// The people^of; the State of California do ena.ct as follows: 

SECTION 1. Chapter 1^75 J commencing with Section 5097^9)-" of Division 5 of, the 
Public Resources COde is repealed. . , 

/ SECTION 2. J2hapter 1.75 ^commencing with Section"5097.9) is added to Division . 
S/of the Public jfesources Code, to read: \. • "^iu 

' \ . ■■ CHAPTER 1.75. NATIVE AMERICAN HISTORICAL, * ^ 

, CULTURAL, AND SACRED SITES 

^ ■ / V ■'. ^: . ■ . , . ■ / "•' 

5097.9. Uo public agency,^ and no private party using or occupying public property, 
or operating on public property, under a pubic license, permit, grant, lease, or contract 
made on or after July 1» 1977, shall in any manner whatsoever interfere with the free 
expression or exercise of Native American religion as provided in the United States Con- 
stitution, and the California Constitution; nor shall any such agency or party cause severe 
oir irreparable damage to any 'Native American sactified cemetery, place qf worship, reli- 
giou^or ceremonial site, ar sacred shrine located on public property, except on ja clear 
and convincing showiag that the public interest and necessity so require. The provisions 
of this chapter shall be enforced by the commission pursuant to Sections 5097.94 and 
5097.97. • ^ 

"J ■' • ' ~ "* 

The provisions of this chapter shall not* be construed to limit the requirements- 
of /the Environmental Quality Act of 1970, Division la (commencing with Section 21000). 

NThe pubT^ic property, of all cities, counties, and city and county located within 
the Hmrts of the city county, and city and county, except for all parklands in excess 
of 100 acres, shall .be exempt from the provisions of this chapter. Nothing in this 
section shall , however, nullify protections for Indian cemeteries under other statutes. 

5097.91. There is in state government a Native American Heritage Commission, con- 
sistiJig of nine members appointed by- the Governor with the advice and consent of the 
Senate. - . 

5097.92. At least five'of the nine*^ members shall be elders, traditional people, 
or spiritual leaders of California Native 'American tribes, nominated by Native American 
organizations, tribes, og groups within the state. The executive secretary of the com- 
mission shall be appointed by the Governor. . ' 

5097.93. Th^ members of the commission shal 1 serve without compensation but shall 
be reimbursed their actual and necessary expenses '^r^^^^'^-ff c ^ \ * 



( 



5097.94. The commission shall have the following powers and duties: 



(a) . To identify and catalog places of special religious or social significance ^ 
to Native Americans. ^ 

(b) To make recommendations relative to Native. American sacred* places that are ^ 
located on private lands, are inaccessible to Native Americans, and have. cul tural sig- 
nificance to Native Americans for acquisit^ion by the state or gtt^r public agencies 
for the purpose of facilitating or assuring access thereto by l5at-ive Americans., 

(c) To make recommendations'" to the Legislature relative to procedures which will 
voluntarily encourage private property owners to, preserve and protect sacred places 

in a natural state and to allow appropriate access to Native Ameri-can religionists for 
ceremonial or spiritual activities. 

- ' ' • . 

(d) To appoint necessary clerical staff. , » 

• . , . • . " 13. ■ ■ . • . • 



\ 
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ie) To accept grants oK donations, reaV or i n ki^rwl, to carry but the purposes of r: ' \ 
this chSipter. ' ' ' . • » 



(f) To make re^onjmendations to the Director of Parks and Recreation and the 
California Arts Councfl relative to the California State Indian Museuin and other Indian, 
matters tdUched upon by depar1;ment programs. 

(g) To bring an action to- prevent severe and irreparable damage to, or 'assure appr-o-. 
priate access for Native Americans to, a Native American^sanctified cemetery, place of 
worship, religious or ceremonial -site, or sacred shrine lotated on public property, pur- 
suant to Section 5Q97.97. If the court finds that severe and irreparable damage will 
occur or that appropriate access will be denied, and appropriate mitigati'on measures 

.are not .available, it shall issue an injunction, unless if finds, on clear and convincing 
evidence, that the public interest aftd .necessity require otherwise. The Attorney General 
shall represent the commission and the state in litigation concerning, affairs of the com- 
mission, unless the Attorney General haf determi ned to represent the agency against whom 
the commission's action is directed, in Which case the^ commissi on *sriall be authorized 
to employ other counsel. .In any action to enforce the provis1ons*»of this subdivision 
the commission shall introduce evidence showing that such cemetery, place, site, or 
shrine has. been historically regarded cts a sacred or santifie'd ^place by Native American 
people and represents a place of unique historical and cul tural* signiificance to an .Indian 
tribe or community. , , 

, . ' > - ■ 

(h) To request and utilize the advice and service of all. federal, state, local, 
a/id regional agencies. - * • ' ' ' / 

(i) To assist Native Americans in obtaining appropriate access to sacred places th?t ^ 
are located on public lands for ceremonial or spiritual activities. , ' ^- 

(j) To assist state^ag6ncies in any negotfations with agencies of the federal govern- 
ment for fthe protecrt^io^^f Native Americarf sasred places "that are located on federal 
lands, 

5097.95^ Eaclt^tate and- local agency shall cooperate with the commission in carrying 
out its duties under this chapter. Such cooperation shall include, but is not limited ^ 
to, transmitting copies, at the commission *s expense, of appropriate sections of all 
environmental impact reports relating to property identified by the commission as of 
special religious signifitance to Native Americans or which is reasonably foreseeable 
as such property. , 

5097.96. The commission may prepaTre an inventory, of Native American -sacred places 
t-h^^-are-Toexhted^an-pub4^^i^-l•ands-and-slT^lV review- the c ni strati ve and statu- - 

tory protections accorded to such places. Thje commission shall^submit a report to the 
Legislature no later than Jarftjary 1979, in which the commission ^shal 1 report its 
findings ^s a result of these efforts and shall recomm^pd su^h actions ^is the commission 
deems necessary to preserve these sacred places and to protect^^e free exercise of /"S^^ 
the Native' American religions. \ ^\ ^ ' • 

' ' ■ ■ '■ ■ ■ I ■ V ) ■ ■ ' 

b097.97. In the event that any Native American*organization, be, group^^r 
individual advises the commission that a proposed action by a public agency may™use 
severe or irreparable damage to a Native American sanctifiejd cemetery, place of worship, 
religious or ceremonial site, or sacred shrine located on-public property, or may bar 
appropriate access thereto by Native Americans, the commission shajl conduct an investi- 
gation as to the effect of the proposed action. Where the commission finds, ^after a 
public heari ng^ that the proposed action would result in such damage or i nterference/' ^ , 
the commission may recommend mitigation measures for consideration by the public jgency 
proposing to take such action. If the. public agency fails to accept the mitigation 
measures, and if the commission finds that the.proposed action woult^ do severe and 
irreparable damage to a Native American sanctified^cemetery, place of worship, religious 
or ceremonial site, or sacred shrine located on public property, the commission may 
ask the Attorney General to take appropriate legal action pursuant to subdivisiot)* ( g) 
of Section 5097.94. • , 

: ' ' ' ^ " ■'■ , ' ^ . 

SEC. 3. The sum of thirty^three thousand dollars ($33,000) is appropriated .from 
the General Fund to the Native American Heritage Commissi on* for support of the commission. 

0 



SEC. 4. No appropriation is ma,de by thi,s act$ nor is any obligation created thereby 
.under Section 2231 of the Revenue and Taxation Code, for'the reimbursement of any local 
agency for any costs that nfay be incurred by it ifT cajfrying on any program or performing* 
any, service required to be carried oh or performed by*tt by this act: ' / 



Appendix H * . • ' 

. • ** 

'On March 19, 1974, th^ Caljfornicr Stat^ Attorney-General 's ^V^ice sent to State 
Senator: AJbert S. 'Rodda an opinion summarizing thie legal protex:tions availa,ble -for Native 
cemeteries. -Thi^ opinion is herein repri nted because it.s.hould be useful to all groups 
seeking protection. • ^ ' \ ^ . ' 

It is significant that this' opinion as not be«n* utilized by, .local law enforcement 
agencies as a 'guide to developing itheir' ownN^-Jocal programs of cemetery protection. 

MaJiy^bf the court decisTfons cited herein are applicable to stat^ otfler than 
California. ' , - 

March 19, 1974 ' 



The Honorable. Albert S. Rodda * . . 

State Senator K ^ - ' 

Fffth Sena,toria1 district 

State Capitol . ^ ^ 

Sacramento, California 98514. * - 

Re: ' SO 73/32 IL / ' ; ' 

Requestfor Opinion on Preventing the Disturbance 
of Indian Burial Sites and Related Hatters j 

Dear Senator Rodda: 

You have requested the opinion of this office on the following questions relating 
to chapter 827, Statutes of 1971: 

1. Does chapter 827 give 'the tafsk force created pursuant to its provisions 
the powfer to prevent the disturbance of native California Indian burial sites? 



2. Does chapter 827 authorize the State of Ca'^l'ifornia to prevent the distur- 
bance of native California Indian burial sites? If it does, what agency has this, 
responsibility? • • , ^ 

3. Is there any provision of law other tharf ch'apter 827 which could be used 
by a state agency or a pri vate ci tizen to prevent the disturbance of native 
California Indian burial sites? 

4. Does the task force created by chapter 827 have the power to request opinions 
from the Attorney General's Office; and if so^ who is financially responsible fbr 

the cost of preparing the opinion? 

Our conclusions may be summarized as follows: . • . 

Question 1 : , . ' . 

The task force, created by chapter 827 is no longer in existence. The responsibility 
and authority of State agencies to enforce the moratorium are discussed in Part 2 of 
this letter. - 
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Question 2 : ^ 

Chapter 827 does authorize the State of :aTifornia to prevent the disturbance of native 
California Indian^ burial sites. The Attorney General has this authority, and may act 
either upon his own initiative or at the! request of the Secretary of the Resources Agency. 

' 1 . • ■ 

- > • ■ . ^ ' ' • 

Questrion ^ • \, 

A number of civil aiprf crim'i nal provisions may be used either fy state agencies or private 
ci'tizens to* prevent /the disturbance of Inative Cal ifbrnia Indian buri^al sites.' These 
provisions are discussed in the analysis of question number 3; 

Question 4 : V 

The Secretary of the Resources Agency/or the head of any departnent Within said Agency 
has \he power lo request t)pinions froJi the Attorney General's of fix:e, concerning questions 
arising out of the work 'or report of the task force. The department; most likely to 
require such an opiTiion would be the Department of Parks and Recreation. If an opinion 
on thi^s matter. is requested by the Secretary of the Resources Agency -or the Director of 
Parks and Retr'eation, the cost of preparing tfje opinion woul d be ^borne ,by the Department 
. of Justice. * , . ' . . 



ANALYSIS ' X ' 

Question 1. DOES CHAPTER 827 (S'tats. 1971) GIVE THE TASK'FORCE CREATED 
, / PURSUANT TO ITS PROVlSIDNS THE POWER TO PREVENT THE DISTURBANCE 

OF NATIVE CALIFORNIA INDIAN BURIAL SITES? j 

Pursuant to chapter 827, Statutes of 1971,^ the task force established by that, 
same chapter was dissolved on ^December 31,* 1973, after having submitted to the Secretary 
oT the Resources Agency the. plan or proposed Legislation required by Public Resources 
Code section 5097.91. As discussed mor# fully below, the current authority and responsi- 
bility vested in State agencies for enf arcing the moratorium are* vested in the Attorney 
General, acting on his own initiative onat the request of the s|ecretary of the Resources 
Agency. . . ^ * , : , 



Question 2.' WHAT STATE AGENCIES, IF ANY, ARE AUTHORIZED BY CHAPTER .827 
TO PREVENT THE DISTURBANCE OF NATIVE CAl^IFORNIA INDIAN 
BURIAL SITES? ^ ^ 

A. Chapter 827 Authorizes the State of (California to Prevent 
the Di sturbance -of Native California Indian Burial Sites 
^.'^ on Private as Well as Pub^Tic Lands * , . ' j 

The Virst sentence of Public Resources Code section 5097.93 provides: 

"It Is the intent of the Lesiglature that there shall be a moratorium on 
the disturbance of native Cal iforni a Indian^burlal sites abandoned less than 200 
years. . ." ' 
.) ■ • ' . • ■ - 

In this sentence the Legislature has clearly stated its intent to impose a "moratorium" 
on any disturbance until such time as it has the opportunity to act upon the report 
of the Secretary of the Resources Agency provided for in, Public Resources Code secti( 
5097.91. 



ion 



or a 



Within the context of chapter 827 a "moratorium,"* is a period of "obligatory delay" 
"temporary ba^" (cf. BLACK, LAW DICTIONARY 1160 (4th ed. 1951); WEBSTER, THIRD 



• 1. Chapter 827 is codified as sections 5097.9 - 5097.96 of the Public Resources 
Code. Its provisi,ons ^re attached as an appendix to this opinion. 

■.>.6 , . ■ . 
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INTERNATIONAL DICTIONARY 1469 (19611; that is to say, the LegisiUature has imposed 4. '/ 
period^of obligatory delay or wlaced a ban upon^the distur'bance of the burial sites 
to Which section 5097.93- ap*pl i 6s until such time as It act? upon the' report referred 
to above. V ' . v . 

The second sentence of Public Resources Code section 5097.93'provides: "No stfafe 
agency shall permit arrchaeologi<ta1 excavation in any iiative California Indian-blirial stt^ 
abandoned less than 200 years during the period of such moratorium." Read together, .'the - 
first and se(jond sentences of section 5097.'93 are susceptible of two-ineanings: (1) the 
first sentenc;p can.be read as a complete definition of the moratorium and the second / 
'sentence merely as a directive to the state agencies to comply with that moratorium 
^ -by not granting permission to excavate. (2) On the other hand, the second sentence 
can be read as a definition of the word "moratorium" as ^that word appears in the first 
sentence, in which case the moratorium declared would consist only of the directive 
to the ,sta>te agencies not to permit archaeological excavation In any such site- 

The fundamental rule of statutory construction is to ascertain legislative intent -"^ 
so as to effectuate the purpose of the law. Select Base Materials, Inc. v. Board of V ^ 
Equalization , '51 Cal 2d 640, 645 (1959). A close examina-tion of chapter 827 has convinced^ 
us that th6 first meaning is that intended by the Legislature. In reaching this decision 
we have considered the folloyying factors: „ . 

1.' Thre" first meaning pi aces 'an obVigatory delay on all "disturbances" of sucH 
burial sites while the second prohibi ts only "excavation," and then pnly where regulated / 

. by a-state agency";, since "di'sturbance" is a' much broader, term tban "e>^6avation', a^itt 
^si;1ce the legislative fjndin^s of^ectioh 5097.9 speak in broe^d terms 'of the state's 
effprt "to preserve and salvage. these precious resources," it seems that the broader 

r definition is more consist^t with the Legislature's purpose. We think the Legislature 
meant to reach any activ.i ty thatj tends to disturb s\K,h burial grountis„ not merely those 
disturbances which also fall under the definition of "excavation." The -term "disturbance" 
would not, of course, include, carefully conducted activities directed toward a det^^rmi na- 
tion as to whether a particular area was or was not an. Indian burial site. ' ' 

Ip The second i.nterpretat'ion of section 5097.93 would restrict the operation of 
.'chapter 827 to lands under the jurisdiction of state agencies. Such an irVterpretation 
woul d. not carry out ^the legislative intent to apply the moratorium to privalsfe.aj well 
as public land found in Public Resources Code section' 5097.91 In that section the Legis-- 
lature poirvts out that it- is addressing itself to a problem caused. by both "public and . 
private lahd development." (Emphasis added.) . . » 

3. The fact that the Legislature did not expressly risstrict the operation of chapter 
827- to any ^category of lar1(;i is of considerable -weight. We note that the Legislature did 
expressly restrict the bpeiS'ation of Publ i;c Resources Code sections ^097 - 5097^6 (chapter 
1136, Statutes of 1965, involving the same general subject matter and. codified immediately 
prior to chapter 827 in the Public Resources Code) to lands owned by or under the juris- 
diction of the state: For example section 5097.5 makes it a misdemeanor for any person - 
"to knowl ingly and willfully excavate upon, or'remove, destroy, injure or deface any 
h'i s tori 9^or prehistoric ruins, burial grounds, archaeological or vertebrate paleontological 
site. . . situated on public lands . . ." (Emphasis added.) No such* restriction to" ptiblic 
lands is found within chapter 827. ^ . ^ 

* ■ ^ ' . ■ ■ 

Thus, we conclude that Public Resources Code section 50-97*.93 has created an ob'liga- . 
tory delay or temporary -ban applicable to both public<and private lands. 

In creating such a moratorium, it follows that the Legislature^ was al so^authqri zing 
the state to enforce it. Ta interpret the act as creating an unenforceable moratorium 
to salvage and prot^ect precious natural resources would be destructive of legislative 
Intent. An unenforceable moratorium is hardly a moratorium. ^» ' ' . 

. • . / 

It follows, therefore, that the Legislature has created a moratoriufT]^enfoi^ceable 
by the state. / - ^ ' 

- B. In Determining Whether a Burial Site is ^"Abandoned," and ' , 

Thus Protected by t^|e Provisions of Chapter 827, Reference 
Should be Made to Traditional Indian Customs Rather than 
• Technical Definitions ~ ~ 

" " •' ^ • ' '■ ■ 

. ^ • ' 17 ^ , . 
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* We think It appropriate at this poinf^no^e that the^Legislature has restricted 
the terms of the moratorium tothose sijws "abandoned >ess than 200 years." In California 
••aljandonment" has been defined as "tite voluntary giving up of a thing by the owner because 
he no'longer desires to possess it or to assert any right or* dominion over it and is 
entirely indifferent as to what may become of it or who ina^^ thereafter possess it." 
Martin v; Cassldjy , 149 Cal. App. 2d 106. 110 (1?57). 

. Research, -howe^ier, has/uricovered very little California "law relating to nonstatutory 
abandonment of burfal sites. ^ Statutory abandonment of a cemetery by ^ public cemetery, 
district is controlled by Health, and Safety Code sections 9201 et seg.; city or cognty 
abandonment of a cemetery which threatens: or endange^rs the health and welfare of the 
public is controlled by Health and Safety Code section 8825. Neither would seem to 
apply to the vast majority of native California Indian burial sites. 

.The only California case that does touch upon an abandonment situation which is 
not controlled by a statutory scheme is Welsenberg v. Truman , 58 Cal. 63, 69 (1881). 
In that case, in which the ultimate issue was ownership of real estate, the Court noted 
that a cemetery with sone bodies still Interred therein is not necessarily abandoned 
because it ts no longer used for interment purposes^ 

In jurisdictions where the question of , abandonment has beea treated In detail, 
one of two rules has usually b^en adopted. The first rule is well stated in 14 ^m. 
Jur^ 2d Cemeteries , 21 (1964) wherein it is said: 

■ " ■ " ' 4k ■ 

"However, as long as , a cemetery is kept an^ preserved as a resting place for 

the dead with anything to indicate the existence of graves, it is not abandoned. 

Titus, where the bodies interred in a cemetery remain therein and , the spot^ awakens 

sacred memories in living persons, the fact that for some years no new Interments 

^ have been neglected does not operate as a/i abandonment and authorize the desecration 

of the graves." l^. at p. 726. 

Adams v. State, 95 Ga. App. 295, 97 S.E. 2d 711, 715 (1957); . C 

Smith V. Ladage , 397 ITl. 336, 74 N.E. 2d 497 (1947); 

Campbell v. Kansas City , 102 Ho. 326, S.W. 897, 901 (1890); 

Andrus V. Remmert , 136 Tex. 179, 146 S.W. 2d 728, 149, S.W. 2d 584 (1941). 

"^Other jurisdictions follow a second', more rigid rule that requires the authorized , 
removal of the bodies interred therein to work an atwrndonment. Bowen v. tftoker , 372 
S.W. 2d 257 (Ark. 1963); Frost v. Columbia Clay Co. , 130 S.C.^72, 124 S.E. 767,. 768 

(1924) ; Roundtree V. Washington , 57 Wash., 414, 107 P. 345 (1910). See also Heiligman 
V. - Chambers , discussed, 1nfra7 "at pages 17 and 18 of this letter, and In re Board of 
Transportation v City of New York , 140 Misc. 557, 251 N.Y.S. ,409, 419 (1931). Either 
rule. If appMed to the statute at hand would seem to except the vast majority of, if 
not all, the native California Indian burial.sltes from the operatipn^of the moratorium 
either because the sites'are still sacred to native California Indians, or because bodies 
are still interred therein. It is, therefore, doubtful that the California Legislature 
meant to set up either of these rules as |a test for determining which Ind1a|i burial 
sites ought to bev protected by. the moratorium and .We are reluctant to, apply either of 

^ the .definitions. Indeed, it seems that native Indian burial . sites would have greater ' 
archaeological, paleontologic^l and historical vjlue by virtue of their sacredness to 
the relevant Indians and tw virtue of the fact that the remains and artifacts therein 
had not been removed. Thus, appl ication lof either of these technical definitions of 
the term "abandon" would exclude those si'jtes most deserving of projection and we must 
look* elsewhere for a proper interpretation of this term. • ' 

Research into the traditional practices of disposal of dead bodies- by ^native 
California Indians shows that the vast majority of California Indians interred thei r 
dead immediately adjacent to or actually within the confines of their habitations. 
Villages or living areas. • In some cases, interment was done beneath the. very abode , 
of the deceased. In this regard, see A. L. KROEBER, HANDBOOK OF THE INDIANS OF 
CALIfORNIA, pages. 46, 215, 300, 313, 361, 404, 55/ and 750, and particularly at 499. 

(1925) . ^ : ^ 

■ . \ . \ ' ■ 

Considering the purpose of .the statute and the traditional practices of California" 
Indians, we are of the opinion ,that> the word "abandonment" is used in'an archaeological 



iiS9 and refers to discontinued use of a site as a habitation. Words yx\ a statute V 
lOUld be construed in context,, keeping in mind the nature and obviOuVpurpose of" thA 
tatute. England V. Cfaristen|^en , 243 Cal.App; 2d 413', 422(1966). Thus, in our\opinioa, 
a burial site -"abandoned less than .200 years" is one over which or near which'^Indians 
have erased to live within 200 years prior to the passage of the Act. 

C. The Attorney Gengr^al is, Authorized to Initiate Civil . ♦ . 

^- Actions to Prevent the Disturbance of Native Caljfornia 

\ . Indian Burial Sites under Chapter 827, Statutes of 1971 . 



4^" 



. \ ' Article 5, section 13, California Constitution, provides in part: ' . .■^^V 

"Subject to the powers and duties of the Governor, the Attorney General . * . 

shdll be the qhief law officer of the State. It shall be his duty to see that " *; ^ 

the. laws of the State are uniformly and adequately enforced. . . /\ 

Government Code section 12512 provided; ^ 

"The Attorney General shaTl attend the Supreme Court and prosecute orr.delPend ' ' 
all causes t^ which the State, or any State officer is a party in h'is -off icial 
capacity; ani all causes to which any county is adverse to the State or some State 
.officer act1/ig in his official- capacity."*^ ' . ^ p 

' • - ^ ./ .■ - ^ 

■ \ ■ * ' ^ 

The above-quoted sectiorw of the Constitution and the< Government Code providethe 
Attorney General" with the power to enforce the laws of California by bringing appropriate 
actions on behalf of the State and the people. » In fact, the Attorney General has the 
power, in the absence of legislative restriction, to f,ile any civil action or proceeding 
directly involving the state's rights and ihterests or any action deemed necessary by 
him to enforce sj:ate la,ws, preserve order, and protect public rights and interests. / 
People V. Centr-04lart , 34 Cal .2n. 702, 702(1950); Pierce v. Superior Court in and for 
Los Angeles County, 1 Cal. 2d 759, 761-62 (1934). ^nce chap.ter 827 does not vest exclusive 
(or any) authority in any other state agency, there was clearly no legislative intent 
to limit the general terms of Government Code section 12512. CF. People v. New Penn 
Mines, Inc ., 212 Cal. App.2d .667 (1963). We coqclijde, therefore, that the Attorney 
General is authorized to commence civil actions to prevent the disturbance of native 
California Indian Burial sites in violation ^f chapter 827. * v ' ^ 

Any criminal violations arising, out of the statutes referred to on pages 13-i4 hereof 
would normally be prosecuted by the" District Attorney. Govt. Code 26500. 

D. The Resources Agerffcy is also Authorized to Request Legal ' - \. 

Proceedings to Prevent the Disturbance of Native Cal ifornia ' 
liftdian Burial Sites under Chap. 827 (Stats. 1971) ." | ' 

Further we :are of, the opinion that authority to prevent the disturbance of Native 
California Indian Buri*al sites under chapter 827, stats- of 1971 rests with thtf^esources 
Agency of the/Stat^ of California. The task force referred* to above, "although expressly ' 
created by the Legislature, was an arm or a creature of the Resources Agency; thus, 
the task force'was established by the Secretary of the Resources Agency, who determined 
the number and composition of its members (see Public Resources Code" section 5097.92) 
and it was to submit plans or recommend legislation in a report to trie Secretary of 
Resources (see Public Resources Code section 5097.91). Moreover, the purpose of chapter 
827 wasrto insure that the Secretary of the Resources Agency, through the task force 
and the other means at the Agency's disposal, prepare a coordinated study of the problem 
while native* California Indian burial s.ites were being protected by the moratorium. 
The moratorium, which is discussed fn some detail in this letter, and the responsibili t<y 
given. to the Secretary of the Resources Agency to coordinate the study oTthe problem - 
bbth appear in chapter 827. ^^^—^ 

, ■ ■- . ■ . ; ■ - ' • ■ 

It is our opinion that the moratorium is an essential ^arti^ of th^ responsit?ility 
given to the Resources. Agency to seek long-term solutions to the problem rof the disap- 
pearance/of California's native Indian burial sites.- Chapter 827 is so'drafted that ^ 
*the Resources Agency may devote time and manpower to the study of the problems involved, 
with assurancfe that the moratorium may be used to temporarily protect the subject, Indian ' 
burial sites from disturbjpince. It is our ^opinion, therefore, that chapter 827 should' 
be read to authorise -the Resjpurces Agency,' acting by itself or by means of its supervisory 
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powers over its appropriate constituent department or departments (^ee Government Code 
section 12850), to request the initiation of legal proceedings to enforce the moratorium 
tablished by,C|hapter 927. - ' ' 

It is well settled in this state that governmntal officials may exercise not only 

those powers expressly set forth^ by statute, but also such additional powers as are 

necessary for the due and ef ficient-*Admi niitration of powers expressly granted by statute, 

or as may fairly be Implied from the/statutJe granting the powers. Dickey v. Raisin Pro- 

Vation Zone No. 1 , 24 Cal.2d 796, 810 (1944)^ 

\r ^ ' ^ ^ ^ 

■ ' <r ^ • 

-Questioh' 3. WHAT PROVISIONS OF LAW OTHER THAN CHAPTER 827 CAN BE USED BY 
' - STATE AGENCIES OR PRIWE PERSONS TO PREVENT THE DISTURB'ANCE 

OF NATIVE CALIFORNIA INDIAN \BURIAL SITES? \^ 

Before setting ^rth specific code sectioos in answer to Question'3, we think it 
important to s^et forth the general pdlicy of the State of California relating to burial 
sites. This policy^ is stated as^follows irr Eden Memorial Park .Assn . v. Superior Court 
of Los Angeles Codnty , 189 Cal. App. 2d 421, 424-25 (19&1) (a case wlrich holds that 
property dedicated to cemetery purposes is not subject to condemnation for highway 

purposes):^' - . ^ , ^ 

> ■- . . . 

"It has long been the pblicy of this state that places where the dead. are buried 
shall be protected and preserved against interference, molestation or desecration. 
This policy was first e)^pressed by the Legislature in 1859 whien by statute the 
Legislature exempted^all cemeteries .from ^public taxes and provided th^t so long as 
the land was held^for cemetery purposes no street, avenue, road or thoroughfare 
shbuld be laid 'but over it (Stats. 1859, pp. 281, 284), and has been adhered to 
since that time (see Stats; 19ir, p. 1100; Stats. 1931, ch. 1148, p. 2451; Stats. 
^ 1939, ch. 60, sections 8558, 8559, 8560 and 8561) and iri' 1926 the people took away, 
from the government of the state the right to e'xercise its inherent sovereign power 
to tax insofar\4S certain property dedicated to cemetery use was concerned (Cal. 
Const., art. Xlllysection lb). The Legislature has not only protected burial grounds 
from molestation rand des^ecration through invasion thereof by the public by means of 
public roads, highways and thoroughfares, but exempted them from assessments for 
public improvement, sale on execution and thfiL^pnveyance thereof from the rule against 
perpetuities anc|/ restraint upon alienation 'IseHlons 8559-8561, Health & Saf. Code), 
and its purpose Jnn so doing is clearly^expr^ssecjN^ section 8559 of phe Health and 
Safety Code (tMs is a codification of Stats. 193iych. 1148, section 8) through 
the followinc^ language: 'dedication to cemetery purposes pursuant to this chapter 
. ; .shall ^ deemed to be in respect for the dead, a provision for the interment 
of human remains, and ^ duty to, and for the benefit, of the general public.'" 
Id. a,t pp. 424-25. ' 

Although the Eden Hemor.iaV case involved a cemetery formally dedicated pursuant to the 
Health and Safety Code, it is clear'^from the foregoing language that the state policy 
preceded the 1931 Act and that. these policies are appl ilcable to all "places where the 
dead aVe buried." It is our opinion that these policies, are relevant in determining 
Hhe relief available to both state agencies and private entities to enforce the mora- 
torium created by chapter 827, . 

A. Provisions^ Which Can Be Used by State Agencies to pT4vent 
Such Disturbance^ ^ 

1. Equitable Relief. , 

Government Code section 12600 provides: 

"The Legislature finds and declares as fo.llows: s 

(a) It is the policy o^f this state to^conserve, protect, and enhance its environment. 
It is the policy 6f this state to prevent destruction, pollution, or irreparable 
impairment of the environment and the natural resources of this state. 

(b) It is in the 'public interest to provide the people»of the State of California - 
through the Attorney General wjth adequate remedy to protect the natural resources, 
of the State of California from pollution, impairment, or destruction. 

2 2 ' . o ■ J " ' 

\ ' ' , 20 ' ' , : 
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(c) Conservation of natural resources and protection of the environment are pursuits 
often b^nd' the scope, of inqi^ry,- legislation, or enforcement by local governm^t;. 
several Toca'l public entities existing in the same ecological community have acteS 
in differing and, sometimes, conflicting manners; uniform, coordi nated, -and thorough 
response to the questions of protection of environment and preserva.tion of natural 
resources 'must be assured; and these m'attfers are of statewide concern." (Emphasis 
added.) . J J 

Government Code section 12603 provides: \ ' -^^ 

"This article shall be liberally construe'd and applied to promote its underlying 
- purposes." . 

Government Code section 12605 provides: 

"As used in'^this article, 'natural resource' includes land, water, air, minerals, 
vegetation, wildlif-e, silence, , historic or aesthetic sites , or any other natural 
resource which, irrespective of ownership contri butes ,. or in the future may contrib- 
ute, to the hea^lth, safety, welfare, or enjoyment /of a substantial number of persons, 
or to the substantial balance of ^n ecological community." (Emphasid added.) 

Finally, Government Code section 12607 provides: 

"The Attorney General may maintain' an Sction for equitable relief in th^ name 
of the people of the State of CaViforni a against any person for the protection of 
the natural resources of the state from pollution, impairment, or destruction." 

The foregoing statutes specifically authorize the Attorney General to (naintain an 
action for equitable relief to protect natural resources from pojlluti on, impairment 
or destruction. The definition of ""natural resource" in section 12605, as including 
historic sti^s, and the declaration in section 12603 requiring a liberal construction 
of the entire article convince'us that the Legislature intended that de'finition to 
include native California Indian burial sites. Thus, ttf'the^extent that the "disturbance" 
of burial sites mentioned* i^ your letter, is synonomous with the "pollution, impairment, 
or destruction" of natural resources within the meaning of secti fin 12607,. it --is our 
opinion that that code section' authorizes the Attorney General to maintain an equitable 
action to prevent such disturbance. 1 ^i:^ ^ > * 

2. Crin^al Sanctions. .v ,y J? ' - 

:A number of California statutes^ seek to prevent the dWturbance of those places 
where rtuman ititemient has taken place by criminalizing certain atfttvities. .In the absence 
of any specific factual circumstances, it is, of course, impossible to state whether or 
not these statutes apply to aay particular "disturbance" of iFntive California Indian 
burial ^ite. Nevertheless, a summary. *of the relevant statutes is.set forth- herein, 
bec^se it seems possible that the- "disturbances" you have in mind coul d,' under some 
circumstances, be made criminal-by these statutes. Thus, to the extent that' any of 
the following criminal statutes apply to the disturbance of these burial sites, the 
appropriate public prosecutor Iras the power to inst^itute criminal proceedings against 
those responsible for the disturbance. ' . 

a.,- Public Resources Code section 5097.5 provides: 

"No person shall knowingly and willfully excavate upon, or remove, destroy, injure 
or deface any historic or prehistoric ruins, burial grounds, archaeological or ver- 
tebrate paleontological site, including fossilized^footprints, inscriptions made 
' by human agency, or ^any other archaeological, paleontological . or historical feature, 
situated on public lands, except with tlie:^(^press permission of the public agency 
\having jurisdiction over such lands. Violation, of. this section is a misdemeanor. 

"As used in this section 'public land' means lands ownexl by, or under the juris- 
diction of, the state, or any city, county, district, authority, or public corpora- 
^* tton,.or any agency thereof." 



Note that this section applies only_J:o those bur*ial grounds and inscriptions, etc. 
upon public lands . To the extent that "disturbances" involve the , acts described in 
this statute, and if such act? are "knowing and willful," such disturbance would be 
a misdemeanor. t 

b. - Penal Code section 662 1/2 may also cover the "<Klisturbance" you refer to 
in your letter, depending upon the factual situation. It.provides: 

"Evepy person, not the. owner thereof, who willfully injures, disfigures; defac^^, 
or destroys any object or thing of archeological otL-histor^cal interest or valu'e,*^ ; 
whether situated on private- lands or within any public park or place, is guilty 
of a misdemeanor." ^ ' - 

c. There are statutes creating criminal sanctions for the desecration of human 
remains (Health and'Safety Code Section 7052) and the theft of valuabrles therefrom 
(Penal CQde section 642); as wp^l as the desecration of gravesites or cemeteries 
where six or more people are/lniried (Health and Safety Code sections 8100 and 
8101). These' provisions ma/ be applicable where Indian burial sites, although 
"abandoned" within the meaning set forth herein, are nevertheless sufficiently 
recognizable "that the requisite wrongful 'intent may be attributed to one who 
disturbs them. * ^ 

'h>sJiM California Environmental Quality Act of 1970 ^"CEQA") . ^ ■ 

The Environmental Quality Act of i;?70. Public Resources pode sections 21000 
et seg., after settirtg forth legislative findings and declarations in sections 21000 
and 21001, defines "environment" in'section 21060.6 in the following -manner: . 

"Environment means the physical .cdpditions which exist within the area which 
will be affected by a proposed project, including land, air, water, minerals, flora, 
fauna, noise, objects of historic or aesthetic significance ." (Emphasis added.) 

Considering the legislattwe findings of this Act', as well as the' legislative findings 
in public Resources Code sectioli 5097.?^, supra , page 3 of this letter, this of fice believeif 
that native California I-ndian ^rial sites are "objects of historical significance" within 
the meaning of that statute. 

• ^' Any project, therefore, that may have significant effect upon native California 
Indian burial sites, and which is directly undertaken. by a public agency, or supported 
by a public agency, or which requires the issuance by one or more public agencies of a 
lease, permit, license, or certificate or other entitlement for use, must be the subject 
of an environmental impact report. See Public Resources Code sections 21100, 21101, 
21151 and 21063. / > 

Public Resources Code sections 21104 and 21153 provide that in completing an environ- 
mental impact report, the responsible state and local agencies "shall consult with, and 
Obtain comments from, any public agency which has jurisdiction by-law witri'Vespect to 
the project, and nt&y consult with any person who has „ special expertise with respect to 
anyj; envi ronmental impact involved." 

' Consultations with public agencies and persons with special expertise and public 
hearings are intended to provide forums by means of which interested persons can call 
to the attention of the agency undertaking or approving the project their opinions or 
knowledge corKerning adverse environmental effects, flntigation measures or alternative 
to the proposed project. To the extent that the "disturbance" you speak of in your letter 
is incompatible with the responsible agencies ' approval criteria, or to the extent that 
suggested mitigation or alternative measures are adopted, this 9ffice considers the 
California En^onmental Quality Act of 1970 a vehicle for preventing the disturbance 
of native California Indian Burial .sites. Further, it is clear thai? the Resources Agency, 
or any department designated by the Secretary to carry put responsibilities in this area 
(most likely Parks and Recreation) should, be consulted in connection with any project 
which might affect abandoned Indian- burial sites. 

B. Provisions Which Can Be Used by Private Persons to Prevent Such 
Disturbances. 



In the absence of a specific factual situation, it is difficult to make meaningful 
statements about who can utilize certain provisions of'law to accomplish a particular 
purpctse; howev^j^, certain statutory causes of action can be generall ly outlined* 

!♦ Remedies available under Chapter 827/ 

/ • * ' 

Above, w stated oiir opinion that chapter 827 created a moratorium on 'the distur- 
bance of native California Indian burial sites.- We further stated our- opinion that the J; 
Attorney General has the power to enforce this moratorium. 

Chapter 827 db'es not define, what persons have'^standi ng to enforce the moratorium. . ' 
Howler, as noted above. Public Resources Code section. 21Q60. 5 has defined the environ- 
mentis including objects of historic significance. Sections 210Q0 and 21001 declare 
the existence of a broad' public n nteres't in the meiihtenance of a high quality environment. 
Cases arising in this state iodicate that persons deriving a personal benefit from a 
resource^f interest to the public at large have standing to prevent the destruction , 
of such resource in violation of the law. Cf. Alameda Conservation Assn . v. State of 
California , \437 F.2d iq87., 10^3 f9th-Cir. 197l); Marks v. Whitney , 6 C3l.3d 25l, 261-62 
(1971); Environmental Defense Fund v. Coastside County Connumty District , 27 Cal.- App. 
3d 695 ( 1972). \ Thus any member of the public wbo can show that he has a special or 
personal intere\t in tne preservation of a particular burial site containing 0))jects ^ 
of historic interest niay have standi^ng to enjoin activities which substantially threaten 
such burial site i\i v/olation of chapter 827. ^ 

\( \ ■ ' ■ 

2. Remedies available to descendants of the interred. ' . ^ > 

Although not based on any particular statutory provision, the following legal theory, 
may afford certain citizens the right to prevent the disturbance of native California 
Indian burial sites under.certain narrowly, defined circumstances; we have, therefore, 
included a brief explanation of it in* this 1et|ter. *^ * \ 

Assuming^ that a native California Indian burial^ site is, situated on land once owned 
by the families of those interred therein and that it i^s marked well enough to provide 
notice of its existence, it may be that the^descendants or heirs of" those interred within 
the burial site have retained a property interest In the bur>'a1 site, tven if another 
party has a deed showing title to the land-in question,, there are authorities holding 
that title to land devoted to burial purpofes passes with an easement against the fee 
(Italics added by editor). ~ \ 

In Heillgman v. Chambers, 338 P. •2d 144 (Okla. 1959), it was held that the creation 
of a family burial plot in 1883 on the lands of the Cherokee Nation created an^easenient 
against the fee preventing the defendant-owner from Injuring or defacing the sepulchre- 
and burial place or from coveff^ing it with dirt and rubbish and from disinterring and 
removing the bodies interre^j|there1n despite the lack of any reservation, in the chain 
of title. In issuing an injunction at the. request bf plaintiff, a descendant of a person 
buried in the plot, the court said: 

"When a family burial plot is established, it creates an easement against the 
f^e^/ and while the naked legal title will pass. It passes subject to the easement 
created. The easement is in favor of , the person creating and establishing the 
buri^al plot and%ie right iriherent in such person descends to his heirfe. The ease- 
ment (iod rights created thereunder survive ugtil the plot is abandoned either by 
» the per^n establishing the plot or his heirs, or by removal of the bodies by the 
person gr^inted statutory authority. Nicholson v. Daffirt, 142 GA. 729, 83 S.E. 658, 
L.R.A. 19lK, 168; Trefy v. Younger, 226 Mass. 5, 114 N.E. 1033; Hook v. Joyce, 
94 Ky. 450, ^E2 S.WX651, 21 L.R.A. 96; Roanoke Cemetery Co. v. Goodwin, .101 Va. 
• 605, 44 S.E. 769; Boyd v. Ducktown Chemical & Iron Co.,>9 Tenn.App. 392, 89 S.W. 
2d 360. Id. at Ha.*: - ' / C 

See Rose v. Rose,^ll4 Ky. 761, 237 S.W. 2d 80 (1951) and Hines v. State, 126 Tenn. 
1, 149 S.W. 1058 11911); i^e also Bowen v. Hooker ^ 372 S.W. 2d 831, 833TTex. Qiv. App. 
1938); Houston Oil Co. v. Vi^lliamsT ^S. W. 2d 380, 384-85 (Tex. Civ. Aj^p. 1933). 

There is some authority tos|:he- contrary holding that the descendants of a fee owner 
who had created a family burial pl^t were not able to enjoin the desecration of the graves 
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therein. Hpoldrldge v. Smith , 243 Ho. 190, 147 S.W. 1019 (1912). That case, however,- 
appears dtstinguishabVe since the original land owner had not complied witti certain statu- 
tory requirements of th^ state in creating that burial plot. 

* 

Despite this contrary authority, we are of*the view that the courts of this state^ 
following the strong policy of protecting places where the de^d are buried (see tKe discus 
sion of Eden Heinorial Park^Assn . y- Superior Court ,'' 189' Cal .Ai{)p.2d 421 (1961) quoted and 
discussed at pages' 10-11 of ^.this letter), "would, under similar circumstances, follow 
the rule adopted by Oklafiofea^^n Heiligman v. Chambers , supra , and by Tennessee in ' Mines 
V. State , supra , and thjitcky?;^^ lar ci rcumstances , the holder of a deed of lands 



Including Indian buria'l s^te$J^^^ it subject to an easement. The holder of such 

a deed would have, no rig^^^.:"^ 'disturb the burial sites insofar as^^y^isturbances are 

Incompatible with the rfgtit^ ot the descendants of thos^ buried t^r^rei'n. , 

• _ . , ■^^ '■ 

Question 4. DOES lUl TASK $6RCE CREATED B> CHAPTER 827 HAVE THE POWER TO 
REQUEST OPINIONS FROM THE ATTORNEY GENERAL'S OFFICE; AND IF 
SO, WHO IS F'INAHCIALLY RESPOfJSIBLE FOR THE COST OF PREPARING 
THE OPINION? ; ./ 

The task, force, created by^Qhapter 827 was Uj^solved no later than December 31, 1973. 
See Public Resources Code section 5097.96, as amended by chapter 1194, Statutes of 1972. 
Thu5, the question as to whether the task force had the power to request opinions from / 
the Attorney General is now moot. However-, it is quite possible that either the Secretary 
of the Resources Agency or the Director of the Department of Parks and Recreation might 
wish* to refer to this office any legal questions which m^^ay arise from the work of the ^ 
task force. Since both of these agencies are 'general fund' agencies for purposes of 
billing by this office, the costs of any such opinion request would come out of. the 
budget of trte'Attorney General's Office. ^ 

Please let us know if tMsv^-O^^^c^ be of any further assistance. 



■)■• 



Very truly yours, 

EVELLE J. YOUNGER 
Attorney General 
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